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CHARGE OF JUDGE ALLISON, IN THE CASE OF THOMAS 
WASHINGTON SMITH.i 

Gentlemen of the jury: After a continuous session of two 
weeks, the case of the defendant is about to be handed over to you 
for final judgment, as it has been given to you upon the evidence 
and the argument of counsel representing both the Commonwealth 
and the defendant. The Commonwealth's case, as they were 
required to prove it to you, is briefly this : On the fourth day of 
November last, about four o'clock, in the afternoon, Richard Carter 
was seated in the front parlor of the St. Lawrence Hotel in this 
city, engaged in conversation with a nephew, when the defendant 
entered and accosted him ; the deceased then entered bto a conver- 
sation with him, which lasted for a short time, when they both rose 
from their seats, and the defendant, presenting a loaded pistol almost 
in contact with the person of Richard Carter, shot him, discharging 
the contents of four barrels of his revolver into his body. The case 
thus proved to you by the testimony of witnesses not in any way 
impeached, or the truth of their statement denied, or even ques- 
tioned by the defendant, relieves it from an embarrassment which 
often renders difiScult the solution of an issue which involves 
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the guilt or innocence of one arraigned upon a charge of murder. 
There is no such embarrassment here ; the act is not onlj proved, 
but is openly avowed ; the defendant had no concealment ■when he 
took the life of the deceased, neither has he had any concealment 
here ; and but for the fact that one charged with the highest crime 
known to the law can waive none of his rights, he might as well 
have dispensed with the formal proof submitted to you by the 
Commonwealth, and, admitting the fact of the killing, at once placed 
himself boldly upon his defence. 

The case of the Commonwealth having been established by the 
testimony of the eye-witnesses of the transaction, the defendant says, 
and he asks you by your verdict to say for him, that he is not guilty 
in manner and form as he stands indicted. This denial of his guilt 
is based not upon an assertion that he did not shoot Richard Carter, 
and thereby deprive him of life, but that at the time of the commis- 
of the act he was an irresponsible being ; that he was not a free 
moral agent, that he had not such control over the faculties of the 
mind as to hold him before the law to a responsibility for his acts, 
and, therefore, he asks you to acquit him of the crime of murder. 

It has been ruled in many cases, that the proper legal test of 
criminal responsibility is the power to distinguish between right 
and wrong — to determine whether the act was an offence against 
law, human or divine. This definition has been so commonly 
accepted, particularly by the English judges, as the correct one, 
that it may be regarded as the most general standard by which 
juries are directed to measure the degree of intellect and consequent 
accountability of one charged with the commission of crime, where 
the defence is insanity. And yet it has in many instances been 
either totally repudiated as in Haddon'i ease, where Lord Erksine 
induced the court to depart from the old test, and adopt that for 
which he then so strenuously and successfully contended that insanity 
consisted in the delusive sources of thought. Instead, therefore, 
of making that kind of insanity which would exempt from punish- 
ment to consist in the absence of any of the intellectual faculties, he 
lays down delusion as its true condition of the mind, of which the 
criminal act must be its offspring. This test has also often been 
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departed from in the recognition of the doctrine of moral insanity, 
as applicable to the commission of crime, where the acts are not 
done under the influence of an insane delusion as to existing facts 
or with an incapacity of knowing right from wrong, but where the 
moral sentiments are entirely perverted, so that the defendant being 
no longer left to the freedom of his will, by an irresistible impulse is 
urged on to the commission of crime. 

The great mistake which seems to have been made in attempting 
to lay down a rule by which to settle the question of responsibility 
for crime, with the greatest deference to the wisdom of those who 
have sought to fix an arbitrary standard for its measurement, it is 
suggested, consists in endeavoring to apply one rule to a disease, as 
subtle in its character and as obscure in its hidden sources of thought 
and action as it is variable in the types and forms which it assumes. 

If insanity was always the same ; if it was something uniform 
and definite in its development ; if you could mark out and define 
with precision its properties and characteristics, then there would 
seem to be wisdom in adjusting a rule which should know of no 
variation, by which every one who offends against the law, and 
who is alleged to have been insane at the time of the commission of 
the act should be decided to be guilty or innocent. But so far is 
this from being true, that the disease sometimes takes one form and 
sometimes another, and each rule or test, with perhaps some modifi- 
cations, is a true criterion of legal responsibility, according to the 
form of insanity with which a person charged with crime is shown 
to have been affected. It has been well said that " a man having 
the knowledge of right and wrong, and in the possession of the 
power of choosing the one and refusing the other, is rightly held to 
be responsible for his conduct to his God, his neighbor, and to him- 
self. A man knowing and capable of discharging his duties to his 
God, to his neighbor, and to himself, is a sane man. A man, who, 
from any mental (or moral) imperfection or infirmity, is incapable 
of discharging those duties, cannot be considered to be in a state of 
mental (or moral) sanity, and cannot be held responsible to do that 
which he is unable to do." The words " or moral," I have inserted, 
which are, though in a restricted or qualified sense, necessary to a 



260 CHARGE OF JUDGE ALLISON, 

proper definition of insanity, by which to settle the question, for an 
insane defendant, of his guilt or innocence. 

The rule, therefore, upon which the Commonwealth insists, (where 
there is neither delusion nor irresistible impulse,) — ^namely, that if, 
at the time of the commission of the act, a defendant has sufficient 
capacity to know whether his act is right or wrong, and whether it 
is contrary to the law of the land, he is criminally responsible — is 
undoubtedly correct, with this qualification, that he must have that 
knowledge and power of discrimination with reference to the act 
charged against him as a crime ; for if sane upon other subjects, yet 
of diseased or unsound mind upon the subject connected with his 
ofifence, so that, as to it, he was incapable of judging whether it was 
right or wrong, he could not be held accountable. The question 
therefore, which the jury must determine, in every case in which 
insanity is set up as a defence, is not, whether there is a total depriva- 
tion of ability to distinguish between good and evil, this being a 
condition of mind that belongs only to idiocy, and not to insanity, 
in the proper sense of the term, but whether as to the act which is 
the subject of investigation before them, the defendant was sane or 
insane. Upon many, or indeed upon most subjects, the mind may 
be entirely sound, and, as to others, incapable of forming a single 
correct conclusion ; and it is not unfrequently the case that upon 
such subjects insane persons possess the mental and moral faculties, 
not only undiminished, but in many instances sharpened and 
increased, so as to contemplate subjects in their true and ordinary 
relations, to reason correctly, and even acutely ; and properly to 
distinguish as to many acts, whether their tendency be good or evil. 
It therefore follows that without this modification of the rule, the 
defence of insanity could never be successfully established, because 
it cannot be truly said of any insane person, that upon some subjects 
he could not distinguish between good or evil, and yet on others his 
mind might be entirely at sea, affected and controlled by every 
varying shade of thought and feeling, and thus impelled to the most 
extreme and inconsistent action. 

Mr. Ray, in his work on Medical Jurisprudence, says, " that the 
slightest acquaintance with the insane will convince any one of the 
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truth of this position. In no school of logic, in no assembly of the 
just, can we listen to closer and shrewder argumentation, to warme 
exhortations of duty, to more glowing descriptions of the beauty of 
virtue, or more indignant denunciations of evil doing, than in the 
hospitals and asylums of the insane. And yet many of these very 
people make no secret of entertaining notions utterly subversive of 
all moral propriety, and are perhaps only waiting a favorable 
opportunity to execute some project of wild and cruel violence." 
Cunning and design are often manifested by insane persons in a high 
degree. The case of Wiley Williams is an illustration. He was an 
inmate of the Pennsylvania hospital for the insane, and, whilst 
there, imbibed a deadly animosity toward the chief resident physician 
of the institution ; he managed to get out by scaling the wall, pro- 
vided himself with a rifle, powder, and ball, returned to the hospital, 
and secreted himself among the branches of a tree, where he awaited 
his opportunity, and deliberately fired at the man whom he desired 
to destroy. I afterwards saw him, an inmate of a cell in our 
penitentiary, where he was confined for safe keeping as a madman, 
and where, I believe, he subsequently died. There are many cases 
referred to in the books which illustrate this fact. In a note in 
Chitty's Medical Jurisprudence, 861, is the case of a lady alleged 
to be a lunatic, who was examined by a barrister for two hours, with 
the appearance of excellent sense, high attainments, and accomplish- 
ment, which denoted her to be perfectly competent to take care of 
herself and her property ; but it was suggested to the barrister that 
" ever since she had passed a certain house, nine years before, she 
constantly insisted that a piece of wood was burning in her throat; 
when it was suggested to her, she described the appearance of the 
fire, supposed to be still burning, and stated that if she put her finger 
to the root of her tongue, she felt that it was scorched. 

Upon this question, therefore, you will be called upon to determine, 
from the evidence, not only whether the defendant was generally or 
totally insane, (for, if such is your opinion, you need push the inquiry 
no further,) but whether, at the time of the commission of the offence, 
he was of sound or unsound mind upon the subject connected with 
his criminal act; and whether, under the influence of such a diseased 
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State of mind, he shot the deceased, a large number of witnesses 
have given their opinions to you, based on a personal knowledge of 
facts which the law holds must in all instances (except in the case 
of experts) first be given to the jury as the basis or foundation of an 
opinion as to whether a prisoner was sane or insane at the time of 
which the witnesses speak. The material question as to time, for 
your consideration, is the mental condition of the defendant upon the 
afternoon of the 4th of November last, when he shot Richard Carter, 
for it is entirely immaterial to the issue whether the prisoner was 
or was not insane before and after the commission of the act, if 
the evidence satisfies you that the defendant, when he took the 
life of the deceased, was possessed of a sound mind in relation to 
the act for which he is now on trial before you. There is no ques- 
tion more difficult of solution than a disputed or questionable case 
of insanity, and, therefore, the law allows of a wide range of evidence, 
both as to time and as to the character of the evidence itself, to be 
given to the jury to aid them in their search after the truth of the 
issue, and where at best, there is generally so much groping in the 
dark. To enable a jury, therefore, to feel their way, step by step, 
to a correct conclusion, light is permitted to be shed upon their path 
from points of time both prior and subsequent to the event, and the 
testimony is important or valueless, as it affords you aid in the 
solution of the problem which, by your verdict, you must determine. 
These opinions to which I have referred, are in themselves, as 
establishing insanity in the defendant at any point of time, to be 
relied upon or rejected, as you believe them to be grounded upon 
facts and have claim to consideration or otherwise, according to the 
honesty, freedom from bias, intelligence and means of observation 
possessed by the witnessess who have expressed such opinions in 
your hearing. The propriety of allowing others than experts to 
testify as to the mental condition of one on trial, has often been 
gravely questioned ; but the law seems now to be settled in favor of the 
admission of such evidence, and, for myself, I would attach greater 
weight to the judgment of an intelligent witness who speaks from 
personal observation, than I would to that of an expert whose 
opinion is founded on what he has heard from others. These opinions. 
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as I have said, are to be tested solely by the facts upon which they 
are based, and the intelligence and credibility of the witnesses, forty- 
two of whom have said that, at different times between the first of July, 
1857, and the twelfth of January, 1858, they believed the defendant 
to have been insane ; whilst, on the part of the Commonwealth, 
ten persons have expressed a contrary judgment, several of whom 
saw the defendant whilst in the very act of shooting the deceased, 
and have described to you his appearance, behaviour, and conversa- 
tion at the time, all of which, in their judgment, was consistent with 
sanity, and, therefore, they believe, and have expressed that belief 
to you, that Thomas Washington Smith, when he shot Richard Car- 
ter, was of sound mind. This is most important testimony, and 
should be allowed its due weight, because it bears upon the precise 
time at which you must say whether the defendant was accountable 
or not. With this digression, which seemed to be necessary to 
enable you the better to answer correctly the several propositions 
involved in this discussion, we come back to the consideration of the 
first, which requires you to settle what is the proper meaning of the 
term — a sound mind. 

Man is the masterpiece of that creative power which spake all 
things into being, and a voice which comes down to us from above, 
has said, that he is indeed fearfully and wonderfully made. This is 
true, not only of his complicated, delicate physical organism, but to 
a still greater degree is it true of that which distinguishes him above 
all the creatures of God — his endowment with intellect or reason, 
which we are accustomed to designate by the general term, mind. 
Mind is possessed of a number of faculties, which together enable 
us to judge of the mental condition of an individual, and when the 
brain is in a healthy condition, these faculties operate together, so as 
to produce what is termed a " sound mind ;" and, as you shall find 
from the evidence, the possession, or want of possession by the 
defendant, of those intellectual properties which are necessary to a 
proper understanding of the act which he was about to perpetrate 
and its consequences, upon the occasion when he deprived Richard 
Carter of his life, you should convict or acquit the prisoner. It 
was necessary that he should have been possessed of perception, 
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memory, and an ability to reason or form opinions and conclusions. 
As applicable to the case under consideration, let us see how this 
test applies. On the fourth day of November last, about four o'clock 
in the afternoon, the prisoner entered the parlor of the St. Lawrence 
Hotel, where he met the deceased. If at that time the powers of his 
mind had been impaired to such a degree as to have rendered him 
unable to fix his attention upon Richard Carter, or to distinguish 
him from others who were then there, or, if able to recognize and 
remember him, had not memory enough to connect him with the 
cause of his trouble, or what ground of complaint he had against him, 
he would be clearly wanting in those elements of a sound mind, the 
possession of which is essential to a responsibility for crime. Bat 
we must go one step further : conceding to the defendant the posses- 
sion of these faculties upon the occasion referred to, did he also 
possess the ability to reason upon the facts thus grouped together 
in his mind ? Was he able to draw correct deductions from these 
premises, as connected with the act perpetrated by him ? If, from 
the evidence, you are satisfied that the defendant understood 
correctly the relation in which he and Richard Carter stood to each 
other — that he could reason correctly as to the consequences of his 
deed, and knew that for such an act he must answer to the violated 
law of the land — that it was a crime to take life under such circum- 
stances, and knew that the act he was about to perpetrate was a 
wrongful act, and that he was not laboring under a delusion or a 
coerced will — then it follows that he possessed a sound mind as to 
the crime charged against him, and to all its legal consequences, he 
ought to be required to respond, and from that responsibility no 
degree of hardship endured by him, no amount of sympathy for his 
terrible and wholly unmerited sufiering should be allowed to exonerate 
him at the hands of the jury, who have sworn to pass upon the 
question of his guilt or innocence, according to the evidence, and 
to be controlled in their verdict by no other consideration whatever. 
The second ground upon which the jury would be justifiable in 
rendering a verdict of not guilty is, where life is taken under the 
influence of a delusion, or an hallucination, which, if a reality, would 
be a defence to the commission of the act, and where one so deluded 
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is not otherwise insane. This was one of the questions which was 
answered by the English judges, and the answer was substantially 
as I have stated the principle to be. To apply it to the present 
case, the following would hold true : If a belief had fastened itself 
upon the mind of the defendant, which to him had become a firm 
and fixed reality, although in truth but a pure delusion, that Richard 
Carter entertained the design of taking his life upon the first favor- 
able opportunity, that he had persons employed to watch his move- 
ments, to follow him as he passed along the streets and whilst 
attending to his business, seeking to accomplish his end by stealth 
and strategy, and that Carter was himself superintending these 
operations, and was here directing the movements of his emissaries, 
and that it was absolutely necessary that he should destroy the life 
of Carter in order to save his own life, he would not be guilty before 
the law, and should be acquitted of the charge laid against him. 

If, however, it is sought to excuse the act on the ground of delu- 
sion or " monomania" upon the one subject, you should be satisfied 
not on that delusion existed in the mind of the prisoner, but that the 
act was connected with the delusive sources of thought ; and that it 
was of such a character that, if true, it would be a good and valid 
defence for taking the life of a fellow-being. If, however, the delu- 
sion extended no further than to the belief of a design to annoy the 
defendant, by persons who followed him in order to keep Carter 
informed of his doings, this would not be a good defence, if he was 
otherwise sane ; for, if a reality, it would not justify the taking of 
life. A striking illustration of this proposition occured but a little 
more than a year ago ; I refer to the case of the celebrated Hugh 
Miller, of Scotland, one of the most remarkable men of his age, who 
from an humble laborer in the stone quarries of his native land, by 
dint of his own efforts and a massive intellect but rarely equaled, 
rose in the confidence and esteem of his countrymen, until Chalmers 
himself designated him the greatest Scotchman alive after the death 
of Sir Walter Scott. He was a man not only of the strictest 
integrity, and of the highest attainments in science, but in his 
religious principles, in the exercise of an unwavering faith and trust 
in God, he was as firm as the old red sand-stones of his native hills, 
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whose mysteries he was the first to unfold to the world. Yet this 
man, from over-much brain work, became subject to the most terrible 
mental aufifering, until reason abandoned her throne, and this great 
light of science went out forever. He became impressed with the 
belief that he would be attacked on the highway, and that his museum, 
the labor of a lifetime, was exposed to the assaults of burglars. 
Under this impression, he armed himself for defence. At night, 
impressed with the belief that his museum had been attacked by 
robbers, he would arm himself with his pistol, and rush to its defence. 
Now, supposing that upon any one of these occasions, he had encoun- 
tered some member of his own family, and believing him to be one 
of the imaginary persons who had broken into his premises, had 
shot him, would any one for a moment suppose that for so doing he 
ought to be convicted of murder? Certainly not: because that 
belief was a reality to Hugh Miller, and if it had been, instead of a 
delusion, an actual fact to take life under such circumstances, would 
have been justifiable. His form of disease was " monomania," 
which is the manifestation of the unsoundness of mind upon one 
subject. It has been contended for the defendant at the bar, not 
only that he was generally insane, so as to take away criminal 
responsibility, but that, if the jury are not satisfied of this as a fact, 
that by the evidence he is clearly shown to have been, on the subject 
of his domestic difiBculties, a " monomaniac." Such is the testimony 
of Dr. Clapp; several others have also given the same opinion. 
But if you concur in this judgment as to the true state of his mental 
condition, whether the act perpetrated by him under an insane 
delusion can be excused upon the principle as I have stated it ; you 
must determine. That the defendant did, to some extent, labor 
under an illusion or hallucination, is very clearly established by the 
evidence ; but its extent and character you must ascertain. 

There can be no room for doubt of his belief in the statements 
made to two witnesses that he encountered a spy of Carter's upon 
the public grounds at Washington ; to others that he was beset by 
them upon the streets of this city, watched when he entered into 
conversation upon the subject of his troubles ; calling Mr. Campbell's 
attention to one of them running up an alley, and that all this was 
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an annoyance, a source of trouble and vexation, and perhaps of fear 
to him, cannot very well be doubted. But whether it created a well 
founded apprehension of peril to life, is a question for your determina- 
tion. The occurrence at Front and Walnut streets, would seem to 
favor this idea ; when he heard the voice of his foe, by which term he 
generally designated Carter, calling from the carriage to his spies, 
" Shoot, shoot, shoot !" this he thought to be an attempt upon his 
life, for he said he gathered his coat about him, and determined to 
take it like a brave man. You must say whether ;all the testimony 
upon this point satisfies you that he killed Carter under a delusive 
belief that it was necessary for his own protection ; if you are 
satisfied of this fact, the defendant is entitled to the benefit of it ; 
but if you are not, it will not justify you in rendering a verdict of 
" not guilty," if you find that he was otherwise sane, and was in the 
possession of a free will. 

The third ground of defence is, that Thomas Washington Smith 
was not, upon the day of the murder, a free and accountable agent ; 
that owing to the diseased condition of his mind, he was unable 
longer to control his will ; that with him, the act of killing Richard 
Carter was an uncontrollable impulse ; that he no longer had the 
power of choosing between peace and war to the death with his foe; 
that he was pressed on to the commission of his act by a controlling 
influence which to him was an overpowering necessity. If this has 
been established to your satisfaction, it would excuse the defendant. 
A defence of this character requires, however, to be examined with 
the greatest care, nor should it be relied upon unless established by 
the clearest proof. That there is a moral or homicidal insanity 
cannot be well questioned at the present day, which is characterized 
by Judge Gibson in Commonwealth vs. Morler, to be an irresistible 
inclination to kill or to commit some other particular offence. There 
may, says the learned judge, be an unseen ligament pressing on the 
mind, and drawing it to a consequence which it sees, and cannot 
avoid, and placing it under a coercion which, while its results are 
clearly perceived, is incapable of resistance. As applicable to the 
present case, I adopt my language used on the trial of Isaac C 
Shurlock for murder about one year since ; , " in order to justify a 
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verdict of acquittal upon this ground, you must find that the defen- 
dant, although conscious of the act he was about to perpetrate and 
its consequences, yet governed by an uncontrollable impulse, his 
will no longer in subjection to his reason, owing to the excited and 
continued impetuosity of his thoughts ; the confused condition of a 
mind enfeebled by disease, and goaded by a sense of grievous wrong ; 
that he was wrought up to a frenzy bordering upon madness, which 
rendered him unable to control his actions or direct his movements;" 
if the tempest of grief and passion which swept over Thomas W. 
Smith, and prostrated the strong man, so that he had no longer the 
control of his will, he is not responsible to the law for his acts ; but 
if he was possessed of this restraining power, sufficient if called into 
exercise, to stay the hand which took the life of Richard Carter, 
and the defendant were otherwise sane to a degree of responsibility 
for crime, then he is guilty of the offence charged against him, and 
ought to be convicted of wilful, deliberate, and premeditated murder. 

This doctrine should, however, be received in all cases with caution, 
lest every inclination to do evil be set up as an excuse for crime, 
and every perversion of the moral sentiment be made to serve as a 
shield against punishment for a violation of law. Nothing could be 
fraught with greater danger to the peace and safety of society than 
the recognition of the doctrine that a perverted or disordered state 
of the affections or moral state of the mind, should afford an immunity 
from punishment. If it amounts to anything short of an absolute 
dispossession of the free and natural agency of the mind, it should 
be discarded as having no value as a defence. 

All the evidence which has been offered by the defendant, in 
support of the plea of insanity, is to be taken into consideration in 
passing upon this issue, which the defendant has raised in the cause ; 
but that which is most important will be found in the testimony of 
Mr. Joseph P. Brinton, when, after describing one of his interviews 
with the defendant, about two weeks before the occurrence at the 
St. Lawrence Hotel, he tells you that the defendant took from his 
pockets a pistol and a hunting-knife ; that, seeing that the pistol was 
loaded, he took hold of the weapons and took them from him ; that 
the defendant made no resistance, let him have them, and that he 
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locked them in a drawer. He says the defendant seemed to strug- 
gle for a moment to collect himself, and then said, " That is right, 
Mr. Brinton ; take them and keep them, and don't give them to me, 
if I come here and beg you for them, until you know that I am 
going to leave the city; for if I meet that man I am afraid Til 
shoot him." 

The testimony of Mr. Henry C. Townsend hears upon the same 
point, having said to the defendant, in reply to a remark that he 
ought to hold Carter responsible, that such a course would not be 
proper, he answered, that " God would smile on me for ridding the 
earth of such a monster." 

But it will be your duty to take these declarations of the prisoner, 
not standing by themselves, but in connection with all that was 
testified to by these gentlemen, and say whether, supported by the 
remaining portions of their evidence, and the testimony of the other 
witnesses examined in your hearing, you can satisfy your consciences 
that the mind of the prisoner was such a wreck that he had no 
control over his actions, and that he was urged on to the commission 
of the fatal deed by this irresistible impulse, which he was powerless 
to withstand. Both Mr. Brinton and Mr. Townsend speak of 
declarations made by the defendant which show a design to inflict 
punishment upon Carter ; to Mr. Townsend he said, " I have sent 
him word to arm himself, and be prepared to give me that satisfac- 
tion due to a man of honor for so foul a wrong." To Mr. Brinton 
he said, " I'll shoot him, if you think, according to the code, I ought 
to do so, and that his friends at the South would laugh at him if he 
did not." These declarations would seem to favor the allegation 
that this was all the result of deliberation and design ; but even such 
deliberation is not inconsistent with a resistless impulse, or the 
existence of an unseen ligament, as Judge Gibson characterized it, 
which impels or draws one thus situate on to a fate as certain as 
destiny itself; but whether the defendant was thus situate, you by 
your verdict must answer. 

The issue, gentleipen of the jury, which the defendant raises by 
his plea, is one which he cannot leave to uncertainty or doubt. 
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The presumption is always in favor of sanity ; sanity is the rule, and 
insanity the exception. The evidence of actual insanity, which has 
been given to you at such unusual length, you must examine in its 
detail ; and if it leads you to a conclusion that, in either or all of 
the forms to which I have alluded, the defendant was of unsound 
mind, you should acquit him of the crime of murder ; but if, on the 
contrary, you believe, judging from the evidence in the cause, that 
although insane at other times than the afternoon of the 4th of 
November last, he was then in the possession of his reasoning facul- 
ties, so as to determine upon the act perpetrated by him ; that he 
was not laboring under a delusion, and was a free moral agent, then 
you should not shrink from the discharge of your whole duty, and 
render a verdict of guilty. 

In passing upon this question, it is proper I should call your 
attention to that portion of the testimony which relates to hereditary 
insanity, which, standing by itself, does not prove any thing, but as 
showing the source and origin of the disease in one alleged to be of 
unsound mind, supported by testimony of the actual derangement 
in a defendant charged with the commission of crime, as corrobora- 
ting and stregthening such evidence, it is certainly of some value, 
for it may explain that which would otherwise be doubtful and 
uncertain to the jury. Insanity is a disease, resulting, in most 
instances, from physical causes, and is capable of transmission, and 
is in many instances handed down from generation to generation. 
But you must not infer the defendant to be insane because it has 
been proved that some of his ancestors were of unsound mind; it 
may shed light upon an issue such as that which you are now trying, 
but as original testimony, and standing by itself, it is of little value. 

The judge called the attention of the jury to the degrees of 
murder, and instructed them that if they found the defendant guilty, 
they must specify the degree. 

He also called their attention to the 28th section of the Act of 
13th June, 1836, which requires that in every case in which it 
shall be given in evidence, upon the trial of any one charged with 
any crime or misdemeanor, that such person was insane at the time 
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of the commission of such offence, and such person shall be acquitted, 
the jury shall be required to find specially whether such person was 
insane at the time of the commission of such offence, and to declare 
whether such person was acquitted by them on the ground of such 
insanity. 

Upon the question of character, the judge said the defendant has 
proved a character of which any man might well be proud ; he was 
high toned, honest, pure, peaceful, gentle ; this was the uniform, 
unbroken chain of testimony upon this branch of the defence. The 
value of it consists solely in its bearing upon the question of the 
probability of a man thus disposed taking the law into his own hands, 
and imbruing those hands in the blood of a fellow-being, if he were 
sane. In a doubtful case upon the question of the guilt or inno- 
cence of one charged with a violation of the law of the land, character 
was often of great value, settling with the jury the question in favor 
of a defendant, and securing his acquittal. In this case, however, 
where the defence is insanity, it bears upon probabilities alone ; and 
in an issue where the defendant is bound to establish his plea by 
competent proof, it is entitled to some weight, and that the jury 
will doubtless give to it in making up their verdict from all the 
testimony in the cause. 

In conclusion, gentlemen of the jury, permit me, for but one 
moment, before handing the case over to you for final disposition, 
to call your attention to the true question in the cause. It is not 
whether Richard Carter inflicted wrong upon the defendant, or 
upon the defendant's wife — that is not an issue here ; and you should 
guard yourselves against being led away from the proper discharge 
of your duty and induced to base your verdict upon a false founda- 
tion. We have not Richard Carter on trial, nor are his acts, in 
any sense, properly in the cause, except for the purpose of showing 
to what extent the revelation of those acts made to the defendant 
affected his mind, and what agency they had in overthrowing his 
reason, if you believe such result was produced by these causes alone, 
or in connection with others. 

We all, in a cause like the present one, have reason to guard 
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ourselves against yielding to the influence of the tender and kindly 
feelings, which it is impossible to restrain in behalf of one as worthy, 
and yet as unfortunate, as Thomas W- Smith. Feel for him in his 
deep distress ; pour, if you can, the oil of consolation into his broken, 
bleeding heart ; do all that you properly can do, to lift him from 
the dust ; but, gentlemen, remember that you have a solemn duty 
to perform, and that is, to pass impartially, between the Common- 
wealth and the prisoner at the bar ; let your verdict rest upon the 
evidence, and not upon feeling or outside influence. It is my duty 
to say to you, that if Kichard Carter had inflicted all the injury 
upon the prisoner which he supposed him to have done, still it could 
not justify the crime laid to his charge. To concede this right to 
any one is to invest him with the right of determining upon the guilt of 
the accused, making for himself a law to meet his own case, settling 
the extent of the punishment, and carrying into execution his own 
decree. This is subversive of law and order ; it is unsettling the 
foundations upon which society rests ; and no such right can be 
conceded to any one, no matter how deeply he has been wronged. 

Gentlemen, remember your solemn obligations, and that you 
must answer for the proper discharge of your duties to another 
tribunal than that of public opinion. You have called upon your 
God to witness that you will not be recreant to your trust ; and in 
fulfilment of that vow, if you believe the defendant to have been of 
sound mind on the 4th of November last, when he shot Richard 
Carter, convict him ; if, however, you believe him to have been 
insane, acquit him. Let your verdict be the honest expression of 
your opinion, based upon the evidence in the cause ; whether that 
verdict shall release the defendant from his present unfortunate 
position, or consign him to a felon's doom.* 

For the Commonwealth, District Attorneys Mann and Longhead, 
For the prisoner, Messrs. D. P. Brown and M. Russell Thayer. 

' The prisoner was acquitted. 



